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GRAF ISOLA Rechtsanwéalte GmbH was
founded in 1994, and is one of Austria’s leading
independent business law firms, with 25 quali-
fied lawyers, and offices in Vienna and Graz. The
full-service firm advises on all areas of Austrian
and European commercial law and has a client
base from all sectors of Austrian and foreign in-
dustry and public authorities. The firm is inter-
nationally recognised for its diligent approach
and efficient, creative and solution-oriented
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handling of complex cases. The experienced
litigation team focuses on complex litigation in
the key areas of insurance and liability (financial
loss), with a particular emphasis on insolvency
litigation. In this area, the insolvency and litiga-
tion teams work together on disputes relating
to directors’ and officers’ liability, auditors’ and
advisers’ liability, capital maintenance and capi-
tal substitution rules, and shareholder disputes.

Fabian Puschner is an
associate in the dispute
resolution practice group of
GRAF ISOLA and specialises in
advising and representing
national and international clients
in civil litigation before domestic courts. His
expertise ranges from corporate disputes to
assisting clients in arbitration proceedings. He
also advises and assists in matters relating to
insurance coverage reviews, insurance
disputes and liability cases.
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1. Rules Governing Insurer
Disputes

1.1 Statutory and Procedural Regime

The most important substantive law is the Insur-
ance Contract Act (VersVG), which essentially
regulates the legal relationship between the
insurer and the policyholder. The Consumer Pro-
tection Act (KSchG) also plays a role, particu-
larly if a consumer is involved in the contractual
relationship.

In Austrian procedural law, in addition to the
Jurisdiktionsnorm (JN), which governs the juris-
diction of courts and the venue of proceedings,
there is also the Zivilprozessordnung (ZPO). The
ZPO regulates the procedural rules for civil litiga-
tion before the state courts, outlining the frame-
work for how cases are to be conducted, includ-
ing the filing of claims, the conduct of trials, and
the enforcement of judgments. Together, the JN
and ZPO provide the foundational legal struc-
ture for determining the competent court and the
procedural guidelines for civil litigation in Austria.

In addition to statutory provisions, court deci-

sions from the highest courts or appellate courts
must also be considered when evaluating a legal
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issue. While Austrian law does not adhere to the
principle of stare decisis (the Anglo-American
doctrine of precedent), lower courts generally
follow the rulings and legal interpretations of
higher courts in most cases. Although these
decisions are not formally binding, they exert
significant influence on the judicial process and
contribute to legal consistency.

1.2 Litigation Process and Rules on
Limitation

Out-of-Court Proceedings and Statute of
Limitations

Most insurance disputes begin with an out-of-
court claim made by the policyholder or insured
party for coverage of a loss or reimbursement
of legal representation costs. Unless it involves
an association action, this out-of-court claim is
typically the starting point.

If the insurer denies the claim following its cover-
age review, the rejection can take either a “sim-
ple” or “qualified” form, as outlined in Section 12
of the Austrian Insurance Contract Act (VersVG).
The distinction between the two forms of rejec-
tion is critical. In the case of a simple rejection,
the claim is subject to a three-year statute of
limitations. However, in the case of a qualified
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rejection — where specific formalities must be
followed — the policyholder or insured party has
only one year to file a court action. Failure to initi-
ate legal proceedings within this one-year period
results in the claim expiring.

Legal Proceedings

In Austria, the competent court for insurance
law matters is determined by the amount in
dispute. District courts have jurisdiction over
disputes involving amounts up to EUR15,000,
while regional courts have jurisdiction over high-
er amounts.

Local jurisdiction is generally based on the domi-
cile or registered office of the defendant, unless
valid jurisdiction or arbitration clauses have been
agreed upon in the contract.

Once a judgment has been issued by the court
of first instance, it may be appealed to the
responsible appellate court. Austria’s civil litiga-
tion system has three levels of judicial instances.
However, appealing to the Supreme Court (third
instance) requires specific conditions to be met.
A Supreme Court appeal (Revision) is only per-
mitted if the case involves a substantial legal
question — whether substantive or procedural —
that is critical for maintaining legal consistency,
certainty, or development. This may be the case,
for example, if the decision of the appellate court
differs from the case law of the Supreme Court
or if there is a lack of consistent case law on the
matter.

1.3 Alternative Dispute Resolution (ADR)
While alternative dispute resolution mechanisms
are available in Austria, traditional civil litigation
and out-of-court dispute resolution without the
involvement of professional mediators remain
the norm in insurance disputes.
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Arbitration proceedings are relatively rare in Aus-
tria and occur only in specific areas, such as
reinsurance law or warranty and indemnity (W&I)
insurance.

In the consumer sector, arbitration clauses are
only valid if agreed upon after a dispute has
arisen. Although alternative dispute resolu-
tion options are available, they play a relatively
minor role in practice. Consumers can, in certain
cases, seek recourse through dispute resolution
bodies, but their use remains limited. Two nota-
ble examples are the “Legal Service and Arbi-
tration Board of the Professional Association
of Insurance Brokers and Consultants in Insur-
ance Matters (RSS)” and the state-recognised
“Verbraucherschlichtung Austria” for consumer
mediation.

2. Jurisdiction and Choice of Law

2.1 Rules Governing Insurance Disputes
Regulation No 1215/2012 (Brussels la Regula-
tion) applies across the European Union, includ-
ing Austria, and governs the question of jurisdic-
tion in cross-border insurance disputes. Articles
10-16 of the regulation set out specific rules for
determining jurisdiction in such cases. Insurers
may be sued in the courts of the member state
where (i) the insurer is domiciled, (ii) the policy-
holder (as the plaintiff) is domiciled, or (iii) (in the
case of co-insurance) where the lead insurer is
sued. If the insurer does not have a registered
office in any member state, it may be sued in the
member state where it has a branch, agency,
or other establishment. On the other hand, an
insured party can only be sued in the member
state where they are domiciled.

The Rome | Regulation (Regulation (EC) No
593/2008) serves as the substantive counterpart
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to the Brussels la Regulation, governing the law
applicable to cross-border contractual obliga-
tions. As a general rule, under Article 3(1) of the
Rome | Regulation, the contract is subject to the
law chosen by the parties. However, this free-
dom of choice is restricted in many insurance
contracts by Article 7(3) of the Rome | Regula-
tion. In cases where no law has been chosen, the
contract is governed by the law of the member
state in which the risk was located at the time
the contract was concluded.

Insurance relationships and disputes that do not
fall within the scope of the Brussels la or Rome
| Regulations are governed by Austria’s national
rules on international jurisdiction and applicable
law, particularly those found in the Jurisdiktion-
snorm (JN) and the Act on Private International
Law (IPR Act).

2.2 Enforcement of Foreign Judgments

In Austria, foreign court decisions can be
enforced, but the process varies depending on
whether the judgment originates from a court
in an EU member state or a third country. The
primary legal framework governing the enforce-
ment of foreign judgments in Austria is the Aus-
trian Enforcement Code (EO).

Judgments from courts of EU member states are
automatically recognised across the EU under
the Brussels la Regulation (Article 36(1)). Con-
sequently, no separate recognition procedure
is required. The prevailing party only needs to
obtain a certificate pursuant to Article 53 of EU
Regulation 1215/2015 (enforcement confirma-
tion) to initiate enforcement proceedings within
the European Union. Additionally, courts in the
state where enforcement is sought are prohib-
ited (Article 5, Brussels la Regulation) from reas-
sessing a judgment issued in another member
state. However, certain grounds for refusal, as
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outlined in Articles 45 et seq of the Brussels
la Regulation, may still prevent recognition or
enforcement.

For judgments from Switzerland, Norway, and
Iceland, the Lugano Convention provides the rel-
evant provisions, mirroring the Brussels la Reg-
ulation’s rules on jurisdiction, recognition, and
enforcement within these countries and the EU.

The enforceability of judgments from third
countries is determined either by applicable
bilateral or multilateral agreements or by the
Austrian Enforcement Code. In the absence
of such agreements, an exequatur procedure
must be conducted to determine enforceability.
Once a judgment has been declared enforce-
able through this procedure, enforcement pro-
ceedings can be brought before the competent
enforcement court.

2.3 Unique Features of Litigation
Procedure

In Austria, civil proceedings do not include a
phase equivalent to the “discovery phase” found
in some other legal systems. As a result, the out-
come of a case heavily depends on the parties’
submissions and the evidence they present.
Austrian law has specific rules on the burden of
proof, which determine which party must pro-
vide evidence to support a claim. If a relevant
document is in the possession of the opposing
party, the other party may, under certain condi-
tions, request that it be produced.

A notable feature of Austrian civil proceedings is
that evidentiary proceedings can be initiated and
completed during the first hearing (preparatory
hearing), allowing for a judgment to be issued at
or shortly after this initial hearing. In more com-
plex cases, particularly those involving expert
witnesses, it is very unlikely that the case will be
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closed at the first hearing. However, it is advis-
able for parties to present all submissions and
relevant evidence by the first hearing, or at the
latest, during this hearing.

In out-of-court dispute resolution, parties should
also be aware of the requirement to pay a fee to
the Austrian state if a settlement is reached. This
fee ranges from 1% to 2% of the total settle-
ment value, depending on whether the dispute
is already pending in court. This can result in
significant additional costs, especially in cases
involving large claims.

Furthermore, German insurance law has had a
substantial impact on Austrian insurance law,
given that the Austrian Insurance Contract Act
(VersVG), which came into force in 1959, is large-
ly based on the German Insurance Contract Act
of 1908. Despite numerous amendments, Ger-
man case law continues to influence the Aus-
trian insurance landscape. Consequently, many
German insurers operating in Austria often use
German insurance terms and conditions in their
contracts with Austrian policyholders, frequently
without significant adaptation to Austrian legal
conditions.

3. Arbitration and Insurance
Disputes

3.1 Enforcement of Arbitration Provisions
in Commercial Contracts

When the parties have validly agreed to resolve
their dispute through arbitration, the ordinary
court will typically declare that it has no jurisdic-
tion, requiring the parties to submit their case to
an arbitral tribunal as stipulated in the arbitra-
tion clause. The legal framework for arbitration
is outlined in Sections 577 et seq of the Austrian
Code of Civil Procedure (ZPO).
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It is important to note that, under the Code of
Civil Procedure, only disputes arising from or
potentially arising in the future from a specific
legal relationship can be subject to arbitration.
Additionally, all relevant formal requirements
must be met, and the dispute must involve a
claim that is arbitrable.

For third countries such as Switzerland, Norway,
and Iceland, the Lugano Convention provides
analogous rules regarding arbitration.

In consumer matters, however, arbitration agree-
ments can only be validly concluded between an
entrepreneur and a consumer if the dispute has
already arisen.

3.2 The New York Convention

Austria’s accession to the New York Conven-
tion in 1961 is still in force today. Consequently,
Austria recognises and enforces arbitral awards
under the New York Convention, unless one of
the grounds for refusal outlined in Article V of the
Convention applies (the provisions of the Aus-
trian Enforcement Code apply to the recogni-
tion and declaration of enforceability only to the
extent that international law or EU regulations
do not provide otherwise, see Section 614 (1)
of the ZPO).

For arbitral awards rendered outside of Aus-
tria, the award must first be formally recognised
and declared enforceable by the district court
responsible for enforcement, in accordance
with the New York Convention or other relevant
multilateral or bilateral treaties. Once the foreign
arbitral award has been declared enforceable,
it is treated as a domestic arbitral award and
thus has the same status as a judgment of an
Austrian court.
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In the interest of procedural efficiency, an appli-
cation for the declaration of enforceability may
be combined with a request for an enforcement
order, allowing the competent court to decide on
both applications simultaneously.

3.3 The Use of Arbitration for Insurance
Dispute Resolution

Arbitration in Insurance Disputes

Arbitration plays almost no role in “mass insur-
ance” in Austria. This is largely due to the pro-
hibition of arbitration clauses in consumer con-
tracts before a dispute has arisen, which affects
agreements between insurers and consumers.
Moreover, even in insurance contracts with
entrepreneurs, arbitration clauses are rare. As a
result, disputes arising from insurance contracts
are typically resolved in the ordinary courts.

In contrast, arbitration clauses are commonly
included in international reinsurance contracts.
They are also frequently found in W&l insurance
agreements. However, these contracts are rela-
tively few compared to the vast number of insur-
ance contracts in the mass market.

Applicable Rules and Confidentiality

Sections 577-616 of the Austrian Code of Civil
Procedure govern arbitration proceedings when
the seat of the arbitral tribunal is in Austria. Nev-
ertheless, the parties are free to submit their
disputes to an institutional arbitration court. In
Austria, the Vienna International Arbitral Centre
(VIAC), established by the Austrian Federal Eco-
nomic Chamber in 1975, is a prominent institu-
tion, and it operates under its own set of rules
known as the “Vienna Rules”.

Arbitration proceedings are generally not open
to the public. While the parties could theoreti-
cally agree to make the proceedings public, this
is rare in practice.

9 CHAMBERS.COM

Appeals Against Arbitration Awards

In Austria, arbitration awards cannot be chal-
lenged through ordinary legal remedies. The
only way to challenge an arbitration award is by
filing an action for annulment under Section 611
of the ZPO. The grounds for setting aside an
award, as outlined in Section 611 of the ZPO,
are exhaustive and cannot be expanded. The
Supreme Court serves as both the first and final
instance in such cases. Any action for annulment
must be filed within three months of the service
of the arbitration award.

Possible grounds for termination are the follow-
ing:

+ a valid arbitration agreement does not exist,
or the arbitral tribunal has denied its jurisdic-
tion despite the existence of a valid arbitra-
tion;

+ agreement, or a party was under an incapac-
ity to conclude a valid arbitration agreement
under the law governing its personal status;

* a party was not given proper notice of the
appointment of an arbitrator or of the arbitral
proceedings or was for other reasons unable
to present its case;

+ the award deals with a dispute not covered
by the arbitration agreement, or contains
decisions on matters beyond the scope of
the arbitration agreement or the plea of the
parties for legal protection — if the default
concerns only a part of the award that can be
separated, only that part of the award shall be
set aside;

+ the composition or constitution of the arbitral
tribunal was not in accordance with a provi-
sion of this Chapter or with an admissible
agreement of the parties;

+ the arbitral proceedings were conducted in
a manner that conflicts with the fundamental
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values of the Austrian legal system (ordre
public);

+ the requirements according to which a court
judgment can be appealed by an action for
revision under Section 530, paragraph (1),
numbers 1 to 5 have been met;

« the subject-matter of the dispute is not arbi-
trable under Austrian law; or

+ the arbitral award conflicts with the funda-
mental values of the Austrian legal system
(ordre pubilic).

4. Coverage Disputes

4.1 Implied Terms

In Austria, the principle of freedom of contract
generally applies, allowing parties considerable
flexibility in drafting their contracts. However,
this freedom is subject to certain limitations in
the insurance sector, particularly under the Aus-
trian Insurance Contract Act (VersVG) and, for
consumer contracts, the Consumer Protection
Act (KSchG).

The VersVG establishes the legal framework
for insurance contracts, containing both dis-
cretionary provisions and others that are either
absolutely mandatory or unilaterally mandatory
in favour of the policyholder. Due to these uni-
laterally mandatory provisions, policyholders
can negotiate terms with insurers that are more
favourable than those provided by law.

While the Consumer Protection Act does not
prescribe specific clauses in insurance con-
tracts, it does prohibit certain clauses entirely
or requires their negotiation in detail. The KSchG
also ensures that contracts adhere to principles
of fairness and transparency.
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Although there is no statutory regulation of the
principle of good faith (bona fide) in insurance
law, the insurance relationship between the poli-
cyholder and the insurer is to a large extent gov-
erned by the principle of good faith according
to case law. The principle of good faith requires
both parties to act in good faith and not to
deceive or withhold material information from
the other party.

4.2 Rights of Insurers

Under Section 16 of the Insurance Contract Act
(VersVG@), insurers are protected under certain
conditions if a policyholder conceals or mis-
represents material facts when concluding the
contract. Material circumstances refer to those
factors that are likely to influence the insurer’s
decision to either enter into the contract or
determine the terms under which the contract
is concluded. If a policyholder fails to disclose or
misrepresents such a circumstance, the insurer
may have the right to withdraw from the con-
tract.

If the insurer has specifically asked written ques-
tions regarding material circumstances, the fail-
ure to disclose information that was not explicitly
asked about will only justify withdrawal if it was
fraudulently concealed.

The information that insurers generally require
before underwriting varies, but typically focuses
on information relating to past or current claims
against the policyholder, the policyholder’s finan-
cial position and knowledge of potential risks.

4.3 Significant Trends in Policy Coverage
Disputes

Identifying trends in insurance disputes is chal-
lenging due to the lack of official statistics. How-
ever, some observable patterns have emerged.
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Disputes related to business interruption insurance
stemming from the COVID-19 pandemic, which
significantly impacted the insurance landscape in
recent years, have been steadily declining.

Looking ahead, the growing digitalisation and the
increasing use of Al tools are expected to bring
cyber-insurance disputes into greater focus, a
trend that has already been evident for some
time. This increase is driven by the rising fre-
quency of cyber-attacks and the fact that nearly
half of all companies now have cyber-insurance,
according to recent studies. At present, how-
ever, current research indicates that the majority
of claims arising from cyber-attacks still relate to
first-party losses rather than third-party liability.

There has also been an increase in disputes involv-
ing Directors and Officers (D&Q) insurance. The
COVID-19 pandemic and the Ukraine crisis have
led to a rise in corporate insolvencies, with man-
aging directors increasingly facing liability claims.

4.4 Resolution of Insurance Coverage
Disputes

A significant number of insurance disputes can
often be resolved out of court once policyhold-
ers receive a clear and understandable explana-
tion of why their claim is not covered (eg, due to
a breach of policy obligations or the exclusion
of certain risks from coverage).

When an out-of-court agreement cannot
be reached, coverage disputes are typically
resolved in the ordinary courts. There are no
special procedural rules for these cases; they
are governed by the general provisions of the
Austrian Code of Civil Procedure (ZPO). Such
proceedings are usually handled by the com-
mercial courts. In Vienna, due to the high vol-
ume of commercial disputes, a dedicated district
court for commercial matters and a commercial
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court have been established. In the other federal
states, commercial jurisdiction is handled by the
district and regional courts.

Disputes between insurance companies and
their reinsurers are frequently resolved through
settlements. If an amicable agreement is not
possible, these disputes are generally adjudi-
cated by arbitration tribunals rather than ordi-
nary courts.

4.5 Position If Insured Party Is Viewed as
a Consumer

If the policyholder is a consumer, in addition to
traditional dispute resolution methods, they also
have the option to appeal to an alternative dispute
resolution board. For instance, as mentioned in
1.3 Alternative Dispute Resolution (ADR), con-
sumers can seek assistance from the “Legal
Service and Arbitration Board of the Professional
Association of Insurance Brokers and Consult-
ants in Insurance Matters — RSS” or the state-
recognised “Verbraucherschlichtung Austria”.

If these alternative dispute resolution mecha-
nisms do not lead to a resolution, the claims can
still be pursued in court. However, it is important
to note that a consumer can only be sued in the
court of their place of residence. Additionally,
arbitration agreements between an insurer and
a consumer are only valid if made after the legal
dispute has arisen.

4.6 Third-Party Enforcement of
Insurance Contracts

As a general rule, third parties who are not poli-
cyholders and therefore not contractual partners
cannot assert claims against the insurer under
the insurance contract.

However, there are notable exceptions. For
instance, individuals who are not parties to the



AUSTRIA [ AW AND PRACTICE

Contributed by: Sebastian Mahr and Fabian Puschner, GRAF ISOLA Rechtsanwalte GmbH

contract but are designated as “insured per-
sons” within the policy may assert claims direct-
ly against the insurer. Additionally, in the case
of motor vehicle liability insurance, an injured
party in an accident may pursue damages not
only from the responsible driver but also from the
driver’s motor vehicle liability insurer. Similarly,
patients may bring claims against a hospital’s
liability insurer in cases of medical malpractice
according to the Austrian Supreme Court.

If insolvency proceedings are initiated against
the policyholder’s assets, injured third parties do
not have a direct right of action against the insur-
er. However, they may seek separate satisfac-
tion from the policyholder’s compensation claim,
thereby obtaining a right to distinct recovery.

4.7 The Concept of Bad Faith

Austrian law acknowledges the concept of good
faith and bad faith, which is reflected in various
legal contexts. Although this principle is not
explicitly codified in insurance law, it is deeply
embedded in the legal framework governing the
relationship between insurer and policyholder,
largely as a result of established case law. As a
result, neither party may act in bad faith by mis-
leading the other about material facts. Should
bad faith occur, the affected party retains the
right to challenge or contest the contract.

4.8 Penalties for Late Payment of Claims
Austrian insurance law generally does not pre-
scribe specific penalties for insurers in the event
of delayed claim payments. However, under Sec-
tion 11 of the Austrian Insurance Contract Act
(VersVG), cash payments by the insurer become
due once the analysis to establish the insured
event and the extent of the insurer’s liability have
been completed. If the insurer unjustifiably delays
payment, the policyholder is entitled to claim
statutory or contractual interest on the overdue
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amount. Any agreement exempting the insurer
from paying interest on late payments is invalid.

If there is a persistent or systematic delay in the
payment of insurance benefits, then this may be
a trigger for regulatory action as it may be an
indication of potential solvency problems.

4.9 Representations Made by Brokers
When policyholders engages and authorises
an insurance broker, they assume the risk that
the broker may make inaccurate statements to
the insurer or fails to properly fulfil the mandate.
Consequently, the policyholder is held account-
able for the broker’s actions or omissions.

If the policyholder incurs a loss due to the bro-
ker’s negligent behaviour, they may seek com-
pensation from the broker. In such cases, the
broker’s liability insurance should ideally cover
the resulting damages.

4.10 Delegated Underwriting or Claims
Handling Authority Arrangements

In Austria, it is common for individuals or com-
panies to be authorised to sign insurance poli-
cies, a role referred to as insurance agents.
These agents are permanently entrusted by an
insurance company to either broker or finalise
insurance contracts. It is possible for them to
represent multiple insurers, even if the products
they offer are in direct competition.

A specific type of insurance agent is the under-
writing agent, who typically receives broad
authority from insurance companies. Underwrit-
ing agents are often empowered to negotiate
terms and pricing, collect premiums, and han-
dle claims. They generally operate in specialised
sectors, such as transportation and logistics,
rather than in the mass insurance market, where
their expert knowledge is particularly valuable.
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5. Claims Against Insureds

5.1 Main Areas of Claims Where Insurers
Fund the Defence of Insureds

One of the key areas where insurers cover the
costs of defending claims is liability insurance.
This includes claims related to professional, busi-
ness, motor vehicle, managerial, and product
liability. Coverage applies only to insured risks,
provided that the policyholder has not triggered
an exclusion clause. Generally, all court and out-
of-court expenses that are necessary and reason-
able for effective legal defence are reimbursed.

Another important area is legal expenses insur-
ance, where the insurer protects the policyholder’s
legal interests and covers the costs of both court
proceedings and pre-litigation advice. These costs
are covered regardless of whether the policyholder
is the plaintiff or defendant in the proceedings.

5.2 Likely Changes in the Future
No changes are to be expected with regard to
the financing of the policyholder’s defence costs.

5.3 Trends in the Cost or Complexity of
Litigation

Court proceedings have generally become both
more expensive and more complex in recent
years. Costs have risen due to periodic adjust-
ments in lawyers’ tariffs and court costs, which
are aligned with inflation, as well as increasing
hourly rates for legal services. The growing com-
plexity of cases also leads to longer proceed-
ings, driving up costs further. Moreover, with the
rise of digitalisation, there is often a significant
increase in the volume of evidence, requiring
more time and effort to review, adding to the
overall expense and complexity of litigation.
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5.4 Protection Against Costs Risks

One option for mitigating the financial risks asso-
ciated with legal proceedings is legal expenses
insurance. This type of insurance covers court
costs, expert fees, and lawyer’s fees (to the extent
they are billed according to statutory rates rather
than hourly rates). If the case is lost, the insurance
also covers the opposing party’s legal costs, which
the losing party may be required to reimburse.

Another option for additional protection against
cost risk is to engage a litigation financier. The
extent of their financial contribution depends on
the specific agreement, but litigation financiers
in Austria typically only accept individual cases
with a significant amount in dispute, as smaller
cases are not considered financially viable.

However, when relying on legal expenses insur-
ance or a litigation financier, it is important to
recognise that these entities will often have con-
siderable influence over the management of the
case, given that they bear the financial risk.

In the realm of criminal law, cost protection can
be obtained through criminal law insurance. His-
torically, Austrian law provided for very limited
reimbursement of legal costs in criminal pro-
ceedings, even in the event of acquittal, leav-
ing defendants “alone” with their defence costs.
Although recent reforms have increased reim-
bursement amounts based on the type of court,
these amounts still often fall short of covering
the full costs of a criminal defence.

6. Insurers’ Recovery Rights

6.1 Right of Action to Recover Sums
From Third Parties

Under Austrian law, if a third party is responsi-
ble for the damage suffered by the policyholder
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and the insurer has settled the claim, the poli-
cyholder’s right to pursue damages against the
responsible party is automatically transferred to
the insurer. The extent of this transfer depends
on the amount of the damage covered by the
insurer. If the insurer settles the entire claim, the
full right to recover damages is transferred to
them; if only a portion of the damage is covered,
the transfer is proportional to the amount settled.

6.2 Legal Provisions Setting Out
Insurers’ Rights to Pursue Third Parties
This principle (see 6.1 Right of Action to Recov-
er Sums From Third Parties), is codified in Sec-
tion 67 of the Austrian Insurance Contract Act
(VersVG@). Following the transfer of the claim, the
insurer becomes the rightful holder of the claim.
As such, the insurer can pursue legal action
against the responsible party in its own name
and seek compensation directly from them.

7. Impact of Macroeconomic
Factors

7.1 Type and Amount of Litigation

One of the key factors shaping the insurance
market and influencing related court cases is the
rise of cyber-insurance, driven by the increasing
digitalisation of businesses.

Additionally, the frequency of natural disasters,
such as flooding in Austria due to climate change,
is likely to lead to more disputes over coverage
and the extent of insurance benefits in the future.

The ongoing impacts of the war in Ukraine,
including the energy crisis, disrupted supply
chains, and temporary raw material shortages,
are also contributing to a rise in corporate insol-
vencies. This trend is evident in the insolvency
statistics for the first half of 2024, which show a
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26% increase compared to 2023. As insolvency
administrators scrutinise the actions and poten-
tial mismanagement of directors, an increase in
related lawsuits is to be expected. These law-
suits may involve Directors and Officers (D&O)
insurance and/or criminal liability insurance.

7.2 Forecast for the Next 12 Months

The risks outlined in 7.1 Type and Amount of Liti-
gation are likely to remain significant in the future.
The unpredictable impacts of climate change, cou-
pled with the growing risks associated with digi-
talisation — such as data breaches, cyber-attacks,
and server failures — will continue to challenge the
insurance industry and drive related disputes.

7.3 Coverage Issues and Test Cases

Due to the ongoing war in Ukraine, sanctions
against Russia are frequently extended, affect-
ing various aspects of insurance, including cov-
erage and benefits. Insurance companies must
regularly verify whether individuals or entities
involved are subject to sanctions to avoid poten-
tial criminal liability when paying out benefits.
Consequently, insurers will increasingly need to
conduct thorough sanction checks to effectively
implement any relevant sanction clauses.

While much attention has recently been focused
on COVID-19-related cases interpreting busi-
ness interruption policies, the Austrian Supreme
Court has recently addressed issues raised by
the Austrian Consumer Association concerning
certain legal expenses insurance clauses. These
include the applicability of catastrophe exclu-
sions and the lack of transparency surrounding
the term “exceptional circumstances”.

7.4 Scope of Insurance Cover and
Appetite for Risk

The war in Ukraine has significantly impacted
coverage and risk appetite across various lines
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of business, particularly in political risk insur-
ance. As a result, premiums in these areas are
widely anticipated to rise.

In the realm of cyber-insurance, the implemen-
tation of higher retention levels and risk mitiga-
tion measures has led to a greater willingness to
assume risk. However, this shift has also result-
ed in increased obligations for policyholders in
the cyber-insurance sector.

8. Emerging Risks

8.1 Impact of ESG on Underwriting and
Litigating Insurance Risks

In Austria, ESG (environmental, social and govern-
ance) factors are increasingly shaping both under-
writing practices and insurance litigation. Insurers
are integrating ESG criteria into their underwriting
processes, favouring companies with robust ESG
practices. Consequently, there is a growing num-
ber of ESG-related claims, including those related
to environmental liability and corporate govern-
ance failures. Additionally, potential claims may
arise from “greenwashing” lawsuits, where com-
panies face legal action from investors for making
unsubstantiated or misleading ESG claims, or for
failing to meet their net-zero commitments.

8.2 Data Protection Laws

Data protection regulations in Austria are pri-
marily governed by the General Data Protec-
tion Regulation (GDPR) and the Austrian Data
Protection Act (DSG). Additionally, Sections 11a
et seq of the Insurance Contract Act (VersVG)
provide specific provisions for insurers regarding
the management of health data.
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Data protection laws frequently lead to Direc-
tors and Officers (D&O) claims following cyber-
incidents, particularly when management is
alleged to have failed in implementing sufficient
data protection measures. Consequently, D&O
losses related to data breaches are becoming
an increasing concern for insurers.

9. Significant Legislative and
Regulatory Developments

9.1 Developments Affecting Insurance
Coverage and Insurance Litigation

In January 2023, the European Union adopted
a new version of the Network and Information
Security Directive (NIS2). EU member states are
required to transpose NIS2 into national law by
17 October 2024.

The updated directive introduces enhanced risk
management requirements and extends its cov-
erage to additional sectors to bolster cybersecu-
rity across the EU.

As of now, NIS2 has not been incorporated into
Austrian law. The proposed legislation, known as
the “Network and Information System Security
Act 2024” (NISG 2024), failed to reach the nec-
essary majority in the National Council in July
2024. Consequently, further negotiations will be
required, and it is uncertain when the new legis-
lation will come into effect.

Once enacted, the NISG 2024 may give rise to
disputes related to breaches of duty by direc-
tors and officers. Notably, Article 21, paragraph
1 of the NIS2 Directive also stipulates personal
liability for directors in this context.
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